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Emerging Challenges on ConsultaƟon with
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Abstract: This paper examines particular emerging challenges on the workings
of Canada’s duty to consult doctrine in the Canadian Provincial North, focusing
specifically on Northern Saskatchewan as an example. The duty is situated
within a particular set of northern governance issues that are themselves closely
interlinked with a set of Indigenous rights issues. The paper ultimately identifies
various challenges as accentuated within the context of the Provincial North.
These include certain technical questions about turning duty to consult principles
into practical policy; larger problems arising from legal uncertainties; and general
challenges to do with the way consultation regimes have developed in Canada’s
legal system differently than in other national systems. The paper is part of a
special collection of brief discussion papers presented at the 2014 Walleye Seminar,
held in Northern Saskatchewan, which explored consultation and engagement
with northern communities and stakeholders in resource development.

As powerfully identified by Coates and subsequently others1, the Canadian
Provincial North is a distinct region whose circumstances give rise to
particular governance challenges. The northern parts of most provinces
contain significant resource wealth and are also less populated, with the
result that they are of policy significance to provincial governments, but
may not capture adequate attention adequate attention from politicians
or the media. With provincial governance based in southern capitals, the
Provincial North is invariably subject to legislation constructed outside the
region meaning that the actual needs of the Provincial North may not receive
suﬃcient attention. Some of these dynamics are significantly present in the
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context of issues related to engagement and consultation with Indigenous
communities. In many of the Provincial Norths, the Indigenous, or
Aboriginal (in Canadian legal terminology2), population is a large portion of
the population—an overwhelming majority of 80 or 90 percent in a number
of provinces, though as little as 10 percent in northern Ontario, depending on
how Northern Ontario is defined—accentuating both the symbolic distance
from provincial capitals and the impacts of that distance.
In the context of engagement and consultation with Indigenous
communities, on which there are a variety of international approaches
concerning obligations regarding consultation, Canada has a distinctive
legal doctrine called the “duty to consult.”3 The Canadian version of this
doctrine was developed in Canadian courts over the last decade since
2004.4 This judicial development of the doctrine could occur because of
the entrenchment of Aboriginal and treaty rights in section 35 of Canada’s
Constitution Act, 1982, the text of which oﬀers very little further definition
of those rights.5 The duty to consult, as developed in recent years, has
a particular proactive dimension. The doctrine requires that Canadian
federal, provincial, and territorial governments consult with Aboriginal
communities prior to making governmental administrative decisions that
have the potential to adversely aﬀect Aboriginal rights or treaty rights.
The duty is to consult with communities that hold Aboriginal or treaty
rights (as those rights claims exist in Canadian law) and thus, in principle,
includes not only Indian Act-recognized First Nations, but also other First
Nations, Métis, Inuit, or non-status communities meeting the legal tests for
Aboriginal or treaty rights. This duty applies even where there has not been
final judicial resolution or negotiated settlement as to the scope of the rights,
thus making the duty to consult in part a tool through which Canadian
courts have seen the potential for Canadian governments to manage legal
uncertainties concerning the impact of Indigenous rights. Notably, the fact
that in Canada the duty to consult developed in the courts, rather than in
legislatures or parliament, distinguishes its origins from those of parallel
duties in many other jurisdictions, which have more deliberately adopted
legislative frameworks, ratified treaty obligations, or otherwise adopted
similar frameworks through means not based in the courts.6
This article commences from an understanding of the duty to consult as
having promoted many positive outcomes. First, the judicial development
of the duty to consult has led each Canadian jurisdiction—i.e., federal,
provincial, and territorial governments—to develop duty to consult policies,
to which government action is subject.7 Although diﬀerent jurisdictions have
developed diﬀerent policies in light of diﬀering needs, policy choices, and
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policy experiments,8 the reality remains that governments are consulting
with Aboriginal communities more than they would have without the
judicial development, thus inherently furthering additional Aboriginal
engagement.9
Second, in a development that the courts may not have anticipated,
private industry proponents have taken up a major role in eﬀectively
negotiating agreements with Aboriginal communities, which achieve winwin outcomes in substitution for the results of a formal governmental
duty-to-consult process—thus seemingly oﬀering communities something
more valuable than they would have achieved through the duty to consult
itself (given that they have agreed to something else).10 In return, industry
achieves certainty relative to the uncertain outcomes that may result if
matters are left simply to the vagaries of what government does or does not
do on consultation. In jurisdictions like Northern Saskatchewan, industry
proponents like Cameco have entered into major impact benefit agreements
(IBAs) that deliver meaningful benefits—ranging from direct financial
compensation to employment, contracting, and education-related benefits—
to Aboriginal communities. These IBAs are, in a sense, leveraged from the
duty to consult since the duty provides an underlying legal framework that
generates an incentive for IBAs.11
However, there has been a set of ongoing concerns about the duty to
consult that Aboriginal communities have raised.12 The comments that follow
are thus not based on one single study. Rather, they flow from a variety of
comments from Aboriginal communities expressed in media reports; from
comments in a more formal community-based study, not yet published, on
views regarding the duty to consult; and also from a broad set of comments
received by the author in ongoing work and presentations on the duty to
consult in various settings, including in various Aboriginal communities.
These informal sources nonetheless arguably provide reasonable accuracy
about some of the communities’ concerns. For example, in Saskatchewan,
the province has operationalized the duty to consult through a provincial
policy framework that seeks to meet and indeed exceed its legal obligations.13
However, some elements of the policy framework receive consistent and
notable criticism from within communities, such as complaints about the
relatively short timelines that apply to some consultations. From the time
the government gives notification of what it considers a minor-impact eﬀect
from a project, that timeline for a community response is sometimes as short
as thirty days14; although, to be clear, that period can be significantly longer
for projects with more impacts. Many northern Saskatchewan communities,
in particular, have expressed concerns that this period is very short. As
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northern Saskatchewan is characterized by Aboriginal communities spanned
across large distances, meaningful engagement within a short period is
diﬃcult.15 Some of the same dynamics underlie capacity challenges of
various sorts for Aboriginal communities seeking to engage in consultation,
which include lack of suﬃcient staﬀ time or staﬀ specialization to deal with
the highly technical information that may accompany a consultation request.
General criticisms that consultation occurs with seemingly little impact on
government policy would similarly seem to be accentuated in the Provincial
Norths, where policy goals of southern-based provincial governments are
seen by Aboriginal and non-Aboriginal citizens alike as often lacking focus
on northern concerns.
An emerging set of challenges in relation to the duty to consult stems from
significant legal uncertainties. Admittedly, the duty to consult was intended
to help manage some of these uncertainties; however, it has resulted in the
unintended eﬀects of perpetuating and encouraging uncertainties rather
than furthering resolutions. In recent months, there has been national and
international media attention on the Supreme Court of Canada’s June 2014
Aboriginal title decision in Tsilhqot’in Nation v. British Columbia.16 In a number
of passages, the decision suggests that, in situations where governments
or industry feel uncertain about their approach to the duty to consult, the
solution will be to seek the consent of Aboriginal communities.17 On the
one hand, this may appear to be benign; on the other hand, the decision
represents a significant shift from a careful balance the courts had struck by
previously repeating, at length, that the duty to consult is not a veto power.18
The very groundwork of the duty to consult doctrine is arguably in flux in
some respects, particularly in situations where a credible claim to Aboriginal
title can be asserted (even without movement forward on that claim)—this
particular issue is not so applicable in northern Saskatchewan, which is
subject to historic treaties with land cessions.19
However, in the context of northern Saskatchewan, as well as elsewhere,
the presence of the duty to consult can give incentives to perpetuate or
encourage legal uncertainties. Thus, the power that the duty to consult gives
to Aboriginal communities, who can identify legal uncertainties and make
legal assertions that are even just potentially credible, actually encourages
communities to identify and seek out new legal uncertainties. In the
Saskatchewan context then, there has been an increasing tendency on the
part of Aboriginal leadership to attempt to reintroduce uncertainty related
to the scope of the historic treaties that apply within the province, with
significant leaders asserting the existence of “unfinished treaty business.”20
In particular, the claim is being made that the historic treaties, even when
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transferring land, did not transfer subsurface mineral rights. This claim
is inconsistent with the text of the treaties,21 but it is asserted on the basis
of evidence from Aboriginal oral history.22 The intention is not so much a
reclaiming of all subsurface mineral rights as an argument for some sort
of “resource revenue share” for Aboriginal communities in the province.23
The duty to consult has the potential to leverage that sort of claim, because
suﬃcient legal uncertainty about subsurface mineral rights could generate
a duty to consult in the context of various minerals development decisions.
The presence of the duty to consult has thus provided an incentive for more
talk about an alleged legal uncertainty than prior to the existence of the duty,
which is potentially counterproductive to its purported aims of managing
uncertainty on an interim basis and encouraging longer-term reconciliation.
There are particularly significant consequences throughout the Provincial
Norths, whether in Saskatchewan or elsewhere, where suﬃcient legal
uncertainty could ultimately aﬀect the availability of capital for minerals
development. Legal uncertainties that the duty to consult actually encourages
may, in the process, detrimentally aﬀect economic development for northern
Indigenous communities, and widen economic and social gaps compared to
what might develop without the duty.
The development of the duty to consult, in the Canadian context, taking
place in the courts rather than in legislative processes is a distinguishing
feature from other jurisdictions. I argue that this feature of the duty’s
development may actually cause additional problems for Canada’s Provincial
North. Even if representatives of the North or of Indigenous communities are
a minority within legislative bodies, they are there. By contrast, the courts
seldom have any representation on the bench from the Provincial North;
thus, there is a real possibility of the courts not understanding well the needs
of this complex region. The general governance challenges for the Provincial
North may be simply accentuated by the development of a doctrine—with
significant eﬀects on the region—that is, essentially, solely within the ambit
of the courts.
As a broader example of how the courts may approach claims in certain
predefined ways, it bears noting that the courts approach the duty to
consult, as other areas of Aboriginal law, with certain preconceptions and
approaches. One of those current preconceptions is that Aboriginal land
must be communally held in every instance. This aspect is present in the
Tsilhqot’in judgment in a particularly strong sense, so strong as to impose
certain constraints on the use of the land.24 Although collective ownership
corresponds to the traditions of some communities, there are, however,
other Aboriginal communities actively working toward individualized
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property rights. Yet others have lively internal debates concerning the
claims by particular users to resources, such as individuals engaged in
traditional harvesting practices—whose own uses could be sold out in a
generalized community consultation—and there are even possibilities that
some may also seek the recognition of some individual Aboriginal rights to
go alongside collective rights.25 Judicial approaches may be locked into one
model that corresponds to some situations, but not others. In so far as they
are, the duty to consult will not be applied fully in the ways that it might
have been if there were a recognition of the diversity of Aboriginal cultures
and claims at issue.
Based on a quick survey of several emerging challenges on Canada’s
duty to consult framework, which partly results from distinct features of
how Canada’s framework developed, it is possible to oﬀer some general
suggestions that the Provincial North needs more attention in analyses of
how the duty to consult is working. At the same time, Canada should be
looking significantly to models from other jurisdictions. Outside of northern
contexts, but with some interesting parallels, is Australia’s complex legislative
system, which may have interesting lessons.26 The development of strong
representational mechanisms for Indigenous communities in Scandinavia
may have important lessons. And Russia, with a complex variety of
approaches and eﬀectiveness of these approaches, across various regions in
light of complex regional diﬀerences and needs, may similarly have lessons
for the idea of Canada approaching its Provincial Norths diﬀerently, as these
Canadian regions appear to be increasingly caught in a sort of governance
gap that has ever-larger implications over time.27
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