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1. Introduction
Her Majesty’s Ships Erebus and Terror set sail on May 19, 1845, from the port of 

Greenhithe, on the estuary of the Th ames, England. Th e vessels were under the 

command of Sir John Franklin with a complement of 129 offi  cers and men. Th eir 

missio n was to discover the Northwest Passage, to transit the passage, and then 

to return to England via the Pacifi c. Th ere are detailed accounts of the fate of the 

expedition1 but the following provides a succinct summary of the fate of the two 

ships and their crew:

Th e last European contact with HMS Erebus and HMS Terror was 
in August 1845 by two whaling vessels. Th ere were further 
encounters with Inuit groups, after which, the crews were never seen 
again. Th e disappearance of Franklin’s crew set off  a massive search 
eff ort in the Arctic and the broad circumstances of the expedition’s 
fate were not revealed until 1859 when a vessel chartered by Lady 
Jane Franklin learned that both ships had become trapped in ice 
in late 1846 and had remained so for approximately one year and a 
half. Franklin had died on June 11, 1847, the complement of both 
ships had perished, and HMS Erebus and HMS Terror were lost 
to the ice. Th e general vicinity of the two vessels was learned, but 
not their specifi c location.2

Th e many searches for the vessels over the decades and centuries culminated in 

six Parks Canada-led searches beginning in 2008, which resulted in the discovery 

of HMS Erebus in September 2014 and HMS Terror in September 2016 (see 

Figure 1).3 It is widely acknowledged that Inuit knowledge was instrumental in 

the ultimate discovery of the precise location of these wrecks.4 

Th e voyages of the Erebus and Terror occurred at a particular moment within 

the evolution of Empire. Th ey were undertaken within a territory that was poorly 

known to the English Crown but likely considered by the Crown to be terra 

nullius, that is to say, lands that could be claimed by the English Crown.5 Yet this 

area of marine space (and ice), however, was neither unknown to, nor unclaimed 

by, the Inuit inhabitants of the area where the vessels found themselves trapped.6

Th e discovery, celebrated for many reasons, serves to bring into sharp focus 

the question of which law or laws (including diff erent systems of law) are relevant 

with respect to issues such as the protection and ownership of the vessels and 

the wreck sites. Th is turns out to be a more complicated question than might 
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be expected by a general observer, or even by a lawyer with general training in 

domestic law. Th is is because the resolution of the legal issues associated with 

the ownership of, and responsibility for, these two shipwrecks involves questions 

relating to diff erent normative orders: (1) public international law; (2) the terms 

of specifi c agreements relating to the wrecks between the United Kingdom (UK) 

and Canada whether operating in public international law or private law; and 

(3) Canadian law, including the terms of the Nunavut Land Claims Agreement 

between Canada and the Inuit of Nunavut,7 as well as federal laws protecting 

historic and cultural sites. Th is article has the modest goal of attempting to provide 

a descriptive account of these bodies of relevant law and takes these three bodies 

of law as its outline. 

2. Public International Law
Public international law is the body of law governing the relationship between 

states. Within general public international law there are at least two bodies of 

norms that are relevant to our inquiries. Th e fi rst concerns the laws pertaining 

to the legal status of warships (even when they have lost their naval or any other 

capability) or state-owned ships and the claims to immunity associated with 

that status. Th e second concerns the body of international law that addresses 

the protection of underwater cultural heritage. Th is body of law fi nds its most 

authoritative expression in the 2001 UNESCO Convention on the Protection of 

Underwater Cultural Heritage (UCH Convention).8 Th e interaction between 

these two bodies of law is complex although recent work by the Institut de droit 

International (IDI)9 on the Legal Regime of Wrecks of Warships and Other 

State-Owned Ships in International Law has done much to clarify the issues. Th e 

IDI’s work culminated in the adoption of an illuminating resolution on the subject 

in 2015 (the Tallinn Resolution).10 Th e resolution comprises a preamble and fi fteen 

articles. Th e background materials to the resolution include a preliminary report 

prepared by the IDI’s rapporteur, Natalino Ronzitti, as well as the discussion and 

proposals from other IDI members.11
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Figure 1. Location of the wrecks of HMS Erebus and Terror. Source: “Wrecks of HMS 
Erebus and HMS Terror National Historic Site: Superintendent’s order,” National Historic 
Sites, Parks Canada, online: <https://www.pc.gc.ca/en/lhn-nhs/nu/epaveswrecks/info/plan>. 
Reprinted with permission of Parks Canada.
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2.1. Th e Immunity of HMS Erebus and HMS Terror as Ships of War or State-

Owned Ships

Both HMS Erebus and HMS Terror were warships or at least state-owned ships 

at the time that they became stranded in ice and subsequently sank.12 Th ey sank 

in waters that were adjacent to land territory that the Imperial Parliament at 

Westminster would at the time have regarded as being under the sovereignty of 

the Crown.13 Th e Imperial Crown subsequently transferred the Arctic Islands to 

Canada in 1880.14 Canada emerged as an independent state sometime after the 

end of the First World War but there is good reason to think that the Erebus and 

Terror would have been entitled to immunity against Canada and that the United 

Kingdom would have continued as the owner of the vessels.15 Th ese claims are 

canvassed briefl y in the next paragraphs and in the next section.

Th e sovereign immunity of warships to the enforcement jurisdiction of 

the adjacent coastal state is recognized in both customary and conventional 

international law.16 It is refl ected in various provisions of the United Nations 

Convention on the Law of the Sea (UNCLOS),17 the International Convention 

for the Unifi cation of Certain Rules of Law Relating to Assistance and Salvage 

at Sea,18 the United Nations Convention on Jurisdictional Immunities of States 

and their Property,19 the Nairobi International Convention on the Removal of 

Wrecks,20 and the International Convention on Salvage of 1989.21 

Although there is a signifi cant debate in the literature as to the continuing 

immunity of a sunken warship (since it can no longer function as a vessel let 

alone as a military vessel),22 the fi nal resolution adopted unanimously by the IDI 

strongly reaffi  rmed the proposition of continuing immunity. Article 3 of the 

agreed text proclaims that:

Immunity of sunken State ships

Without prejudice to other provisions of this Resolution, sunken 
State ships are immune from the jurisdiction of any State other 

than the fl ag State.

Th is immunity also extends to any cargo on board the state ship.23

  

2.2. Th e HMS Erebus, the HMS Terror, and their Cargoes as Property

Th e foundering of a vessel does not in and of itself cause any loss of property in 

the vessel or its cargo, or any change in ownership of the vessel or its cargo. Th is 

principle of the continuity of ownership applies whether the vessel is state owned 

or privately owned.24 If the vessel is privately owned, ownership may come to be 

aff ected by generally applicable laws pertaining to prescription or to the law of 
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fi nds.25 Th e law of salvage may also be relevant. Which law is applicable may be 

determined by private international law (i.e., confl ict of laws).26 Th e IDI’s analysis 

supports this conclusion with respect to the vessel itself as well as its cargo:

Article 4
Sunken State ships as property of the fl ag State

Sunken State ships remain the property of the fl ag State, unless 
the fl ag State has clearly stated that it has abandoned the wreck or 
relinquished or transferred title to it. 

Article 5
Status of the cargo
1. Cargo on board sunken State ships is immune from the 

jurisdiction of any State other than the fl ag State. 
2. Cargo owned by the fl ag State remains the property of that 

State. 
3. Cargo owned by other States remains the property of those 

States. 
4.  Th e sinking of a ship has no eff ect on property rights concerning 

cargo on board. However, cargo may not be disturbed or 
removed without the consent of the fl ag State. 27

It is evident from the formulation adopted in Article 4 that the IDI favoured the 

need for express abandonment with respect to state-owned ships.28

2.3. Th e HMS Erebus and the HMS Terror as Underwater Cultural Heritage
As well as being warships and state-owned ships, the Erebus and Terror also 

constitute underwater cultural heritage (UCH). In thinking about the law of 

UCH it is useful to begin with the provisions of UNCLOS before turning to the 

more specialized norms of the UCH Convention. 

2.3.1. Th e United Nations Convention on the Law of the Sea and Underwater 

Cultural Heritage

UNCLOS has comparatively little to say about UCH and what it does have to 

say is not very useful.29 Article 303, one of the “general provisions” of Part XVI, 

provides as follows: 
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Archaeological and historical objects found at sea

1. States have the duty to protect objects of an archaeological 
and historical nature found at sea and shall cooperate for this 
purpose. 

2. In order to control traffi  c in such objects, the coastal State 
may, in applying article 33, presume that their removal from 
the seabed in the zone referred to in that article without its 
approval would result in an infringement within its territory 
or territorial sea of the laws and regulations referred to in that 
article. 

3.  Nothing in this article aff ects the rights of identifi able owners, 
the law of salvage or other rules of admiralty, or laws and 
practices with respect to cultural exchanges. 

4.    Th is article is without prejudice to other international 
agreements and rules of international law regarding the 

protection of objects of an archaeological and historical nature.

Th e scope of the Article is limited. Paragraph 1 establishes a general duty to 

protect and cooperate but it lacks any specifi c content. Th e reference in paragraph 

2 to Article 33 is a reference to the prescriptive and enforcement powers of the 

coastal state with respect to the contiguous zone, which powers are limited to 

customs, fi scal, immigration, or sanitary laws.30 Paragraph 3 is a savings clause 

with respect to the rights of others including the rights of owners and salvors but 

the source of those rights is necessarily found outsided UNCLOS.31 Paragraph 

4 is an additional savings clause with respect to other more specialized norms 

pertaining to UCH. Th is paragraph does not serve to incorporate these referenced 

norms within UNCLOS—it merely indicates that UNCLOS is not intended to 

trump those norms even though it may be the later instrument.32

In addition, Article 149 which applies to “the Area”33 stipulates that:

Archaeological and historical objects

All objects of an archaeological and historical nature found in the 
Area shall be preserved or disposed of for the benefi t of mankind 
as a whole, particular regard being paid to the preferential rights 
of the State or country of origin, or the State of cultural origin, or 

the State of historical and archaeological origin.

As Bowman observes, this provision is far from satisfactory.34 It lacks a clear 

defi nition of the objects that are covered by the article, it creates the dichotomy 

of disposal or preservation with no middle ground, and it fails to establish any 

ranking or hierarchy as between the “preferential rights” of a number of diff erent 

states.35 
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2.3.2. Th e UNESCO Convention on Underwater Cultural Heritage

Th e most important instrument dealing with underwater cultural heritage is 

the 2001 UNESCO Convention (the UCH Convention or Convention).36 Th is 

Convention entered into force in 2009 and while it has a growing number of 

parties (61 as of April 201937) neither Canada nor the United Kingdom is a 

party.38 Th e Convention defi nes UCH as “all traces of human existence having a 

cultural, historical or archaeological character which have been partially or totally 

under water, periodically or continuously, for at least 100 years” and goes on to 

provide examples including “vessels … or any part thereof, their cargo or other 

contents, together with their archaeological and natural context.”39

Th e Convention aims “to ensure and strengthen the protection of underwater 

cultural heritage.”40 Important ideas and principles underlying the Convention 

include the idea that UCH should be preserved for the benefi t of humanity,41 the 

principle that the in situ preservation of UCH “shall be considered as the fi rst 

option before allowing or engaging in any activities directed at this heritage,”42 

and the principle that UCH should not be commercially exploited.43 Th e 

Convention deals with UCH resources in each of the maritime zones recognized 

by UNCLOS although for present purposes we can focus on provisions of the 

Convention that fall under the sovereignty of the coastal state given the location 

of these two wrecks.44 Article 7 deals compendiously with UCH in internal 

waters, archipelagic waters, and the territorial sea. Article 7(1) recognizes that 

within these waters “States Parties … have the exclusive right to regulate and 

authorize activities directed at underwater cultural heritage.”

While Article 7(1) off ers an expansive statement as to the exclusive rights 

of the coastal state it must be read45 subject to Article 2(8), which is eff ectively 

a savings clause with respect to sovereign immunity with respect to state vessels 

and aircraft.46 For Ronzitti this is an example of constructive ambiguity in the 

drafting of a multilateral agreement,47 but for some states (such as the United 

States, Russia, and the United Kingdom) it represented an inadequate recognition 

of state rights with respect to their warships and state vessels.48

Th e statement of coastal state rights in Article 7(1) is also qualifi ed by Article 

7(2), which insists that states parties “shall require that the Rules be applied 

to activities directed at underwater cultural heritage” in these waters. Th e rules 

referenced here are those annexed to the Convention as an integral part thereof.49 

Th e rules establish standards to be observed by those considering or engaged in 

activities directed at UCH. Th e fi fteen parts of the rules deal with such things 

as general principles (e.g., priority accorded to in situ preservation50 and ideas of 

proportionality51), project design,52 competence and qualifi cation,53 conservation 

and site management,54 and reporting55 and curation of project archives.56 Th e 
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Rules draw upon and follow closely the earlier work of the International Council 

on Monuments and Sites (ICOMOS).57 Th e Rules have the same status as the 

Convention58 and as Dromgoole observes:59

Th e signifi cance of the Annex for the Convention as a whole 
is diffi  cult to overstate. Th e Rules … are integral to [the 
Convention’s] entire spirit and ethos. Th is is illustrated by 
the fact that a number of the fundamental principles of the 
Convention are simply reiterations of the general principles of 
the annexed Rules.

Dromgoole goes on to emphasize that the Annex was widely praised during the 

negotiations even by those States that were unable to support adoption of the 

Convention.60 

Article 7(3) specifi cally addresses the relationship between the coastal state 

and the fl ag state. It suggests that states parties “should inform the fl ag State Party 

to this Convention and, if applicable, other States with a verifi able link, especially 

a cultural, historical or archaeological link, with respect to the discovery of such 

identifi able state vessels and aircraft.” 61 For some important fl ag states, such as 

the UK, this paragraph did not adequately recognize the exclusive competence of 

the fl ag state, but Article 7(3) must also be subject to Article 2(8).62 Article 7(3) 

thus cannot be read as a complete statement with respect to the obligations of the 

coastal state with respect to sunken state vessels found within its territorial sea 

or archipelagic waters (or for that matter within its internal waters). Th ere may 

be other relevant obligations outside the UCH Convention. Th e savings clause 

does not codify those other obligations (it was not within the mandate of the 

conference to do so), and as such the clause cannot provide guidance as to how to 

read together the jurisdictional authority of the coastal state along with the rights 

of the fl ag state based on fl ag state powers, the immunity of warships, and the 

immunity of state property. Th is was the gap or ambiguity that was the principal 

issue that the IDI sought to address in its 2015 Tallinn Resolution.63

2.3.3. Th e Institut de droit International’s Tallinn Resolution

We have already dealt with some of the elements of the IDI’s solution. Th us we 

have seen that the IDI confi rms the immunity of sunken state ships (Article 3) 

as well as the fl ag state’s continuing property interest in the vessel and its cargo 

(Articles 4 and 5).64 However, it will be recalled that the immunity of sunken state 

ships is said to be without prejudice “to other provisions of this Resolution.”65 

Th e implications of this become clearer when we appreciate that the resolution 

deals with the powers or rights of the coastal state in a parallel manner. Th us the 
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resolution confi rms that the coastal state has, in the exercise of its sovereignty, “the 

exclusive right to regulate activities on wrecks in its internal waters, archipelagic 

waters, and territorial sea,”66 but this in turn is expressed to be “without prejudice 

to Article 3 of this Resolution.” In sum, the coastal state may have the exclusive 

right to regulate activities on a state vessel in these waters but a coastal state would 

commit an international wrong if it exercised that authority without the consent of 

the fl ag sate of a sunken state ship. By the same token, the fl ag state would commit 

a wrong if it unilaterally engaged in operations on a state vessel in these waters 

without the express consent of the coastal state. Th ere is one further qualifi cation 

to this cooperative compromise that the IDI strikes in its Tallinn Resolution. 

Th is additional qualifi cation pertains to those situations in which the sunken 

state ship constitutes a threat to navigation or a threat of marine pollution. In 

such a case, Article 14 of the Tallinn Resolution contemplates not only that the 

fl ag state might have a duty to act (subject to the permissive authority of the 

coastal state with respect to internal waters, archipelagic waters, and the territorial 

sea)67 but also that the coastal state might have enhanced authority (or at least 

an immunity) if it needs to deal with such a ship. Th us, Article 14 goes on to 

provide that “Th e coastal State may take the measures necessary to eliminate or 

mitigate an imminent danger.”68 Ronzitti clarifi es the conceptual basis of this 

exceptional coastal state power in his commentary on an earlier draft of the 

resolution where he opines that the action of the coastal state “should be justifi ed 

as a circumstance precluding wrongfulness, under the rationale of force majeure 

or state of necessity.”69   

In my view, the IDI’s Tallinn Resolution off ers a plausible and elegant reading 

of the powers of the coastal state in waters over which it has sovereignty, on 

the one hand, and the ownership and immunity-based entitlements of the fl ag 

state of a state ship, on the other hand. Th e Tallinn Resolution is also consistent 

with the UCH Convention although less normatively prescriptive. For example, 

rather than expressing a preference for preservation of UCH in situ, the Tallinn 

Resolution simply suggests that wrecks of state ships should be preserved in situ 

“where appropriate.”70 

2.4. Conclusions with respect to Public International Law
Th e general rules of international law confi rm that, until determined or agreed 

otherwise, the United Kingdom continues as the owner of the Erebus and Terror 

and continues to be able to claim immunity from the application of Canada’s laws 

to those vessels. Canada would be unable to take any actions with respect to those 

vessels without the consent of the United Kingdom absent situations of necessity. 

By the same token, the UK could not search for or work on the vessels in these 

waters without the consent of Canada as the coastal state. Both states have a duty 
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to conserve the vessels as underwater cultural heritage. Given these background 

rules we can now examine the practice of bilateral agreements between the UK 

and Canada with a view to considering how those agreements have affi  rmed or 

varied these background rules.

3. Bilateral Arrangements
Th ere are at least three agreements between Canada and Great Britain with 

respect to the two shipwrecks.71 Th e fi rst is a Memorandum of Understanding 

between Great Britain and Canada Pertaining to the Shipwrecks HMS Erebus 

and HMS Terror (the 1997 MOU).72 Th e second is a deed of gift executed on 

April 26, 2018,73 and the third is a second MOU eff ective on the same day as the 

deed of gift (the 2018 MOU).74

3.1. Th e 1997 MOU 

Th e 1997 MOU was evidently executed in anticipation of a program of exploration 

aimed at the discovery of the vessels following Canada’s decision to designate 

the wrecks as National Historic Sites under the terms of the Historic Sites and 

Monuments Act.75 Th is designation is discussed in more detail below in section 

4.1. Th e MOU reasserts Great Britain’s continuing ownership interest in the 

vessels and their contents, while establishing a framework within which further 

exploration might occur.

It is useful to begin by considering the legal status of the MOU since there 

is evidently a view, shared by some, to the eff ect that the MOU is not legally 

binding.76 As I will explain below I think that this opinion is misconceived. Th e 

article then considers the substantive terms of the agreement.

3.1.1. Th e Legal Nature of the MOU

Th e reason why some might consider that the MOU is not binding is likely its 

title—a memorandum of understanding—rather than something more formal 

such as convention, treaty, exchange of notes, or even agreement. However, there 

is simply no rule of international law to the eff ect that an MOU cannot establish 

legal relations. Indeed, all of the authority is to the contrary.77 Article 2(1)(a) of 

the Vienna Convention of the Law of Treaties (VCLT)78 defi nes a treaty as “an 

international agreement concluded between States in written form and governed 

by international law, whether embodied in a single instrument or in two or more 

related instruments and whatever its particular designation” (emphasis added). 

Th is MOU is clearly an agreement between states. It is signed “For the 

Government of Canada” by Philippe Kirsch, then the legal adviser to the 

Department of Foreign Aff airs and International Trade, and for the Government 
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of Great Britain by Sir Anthony Goodenough, then Great Britain’s High 

Commissioner (Ambassador) to Canada. Th e MOU is self-evidently in writing 

and thus the only question is whether or not the MOU is to be “governed by 

international law.” Th is boils down to the question of whether the parties intended 

that the arrangement should be subject to law and, in particular, international law 

(rather than, say, the domestic law of one or other country). Th e question of intent 

is to be determined on a manifest or objective basis, that is to say, on the basis of 

the words used in the text and any relevant surrounding circumstances, rather than 

the subjective intentions of one or both parties.79 

In this case the following factors allow the conclusion that the MOU was 

intended to be governed by international law. First, the MOU deals with legal 

issues such as ownership, assignment of ownership, custody and control, agency, 

sovereign immunity, dispute resolution, term (i.e., duration), amendment, and 

means of termination. Second, the language of the agreement, while not couched 

in fully mandatory terms (e.g., the MOU speaks in terms of “will” rather than 

“shall”) is certainly not hortatory. Th ird, the signatories to the MOU routinely 

have the authority to enter into binding legal relations on the part of a state (by 

contrast, for example, with, say, the head of a scientifi c agency). And fourth, given 

the background rules of international law canvassed in Part 3 of this article, there 

is a very strong sense in which the parties needed an agreement that was binding 

in international law because, as we will see, the terms of the MOU vary those 

background rules in order to provide consent to Canada to work on the wrecks 

once found. Th e only feature that points in the other direction is the choice of title 

(i.e., MOU rather than “agreement” or more formal denomination); but as already 

noted this cannot be accorded much if any weight given the VCLT’s defi nition of a 

treaty. In my view, therefore, the MOU is a treaty for the purposes of international 

law and creates rights and obligations for both Canada and Great Britain. As a 

treaty, the MOU must be performed in good faith80 and should be interpreted in 

accordance with the rules on the interpretation of treaties in Articles 31–33 of the 

VCLT.

Th ere is one contingent caveat to this conclusion and that is if each of 

Canada and the United Kingdom signalled in some authoritative way that they 

each regarded the MOU as not legally binding. Such an understanding would 

eff ectively amend the MOU. I am not aware of any public statements to this eff ect 

and it seems to me an unlikely eventuality given the need to modify the default 

rules of general international law.81

3.1.2. Th e Terms of the Agreement

Th e MOU has ten paragraphs. Th e fi rst aims to ensure the commemorative 

integrity of the wrecks through “the orderly and scientifi c exploration, recovery 



59Bankes  |  HMS Erebus and Terror

and disposition of the wrecks and their contents. Proper archaeological research 

and disclosure shall prevail over fi nancial gain and media coverage.” Th e second 

paragraph recognizes that Great Britain is the owner of the wrecks but assigns 

custody and control of the wrecks and their contents to Canada and further 

acknowledges that Canada is Britain’s agent for the purposes of the MOU. As 

such “Britain does not waive ownership or sovereign immunity with respect to 

the wrecks or their contents while they are on the seabed,” but by the same token 

Britain recognizes “that any site investigation, excavation or recovery … will be 

under Canada’s control.”82

Paragraph 3 recognizes that Canada may have a broad discretion with respect 

to activities in relation to the wrecks and may deny access to the wrecks; but in 

granting permission for investigation, exploration, or recovery, Canada undertakes 

to do so only to “approved organizations or persons in accordance with an approved 

plan or procedure.”83

Paragraph 4 is only triggered if and when either of the wrecks is positively 

identifi ed and discovered—at which time Britain undertakes to assign to Canada 

“ownership of everything recovered from the wreck and its contents” subject to two 

exceptions. Th e fi rst exception relates to gold: any gold recovered from the wrecks 

(unless privately owned) is to be equally divided between Canada and Britain.84 

Th e second exception relates to any recovered artifacts that Britain identifi es as 

being “of outstanding signifi cance to the Royal Navy.” Canada agrees to off er such 

artifacts to Britain for display in an appropriate museum—in which case Britain 

will assume responsibility for the reasonable costs “associated with the recovery, 

conservation and transportation of such artifacts.”85

Under paragraph 5, Canada commits to ensure that any recovered contents are 

dealt with in accordance with Canadian law and a plan and procedure developed 

by marine archaeologists of the Government of Canada, and properly conserved 

and displayed. British historians and archaeologists are to be accorded reasonable 

access for research purposes. And in paragraph 6 Canada agrees to ensure that 

anyone dealing with the wreck or its contents will treat both “reverently, and refrain 

from disturbing or bring to the surface, any human remains ….”86 Human remains 

that have to be removed or are inadvertently recovered are to be “re-interred with 

proper respect and reverence, and in consultation with Britain.”87

In the fi nal four paragraphs Canada undertakes to keep the UK apprised of 

any developments88; the parties agree to consult as necessary; amendments are to 

be by consent of both parties; and the MOU will continue in eff ect from signature 

unless terminated by either party on thirty days’ notice.89
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3.1.3. Observations on the 1997 MOU

Th ree observations are in order. First, although the MOU predates the 

UNESCO Convention, and although neither Canada nor the UK have ratifi ed 

that Convention, it is clear that there is considerable common ground between 

the Convention and its rules on the one hand, and the terms of the MOU on 

the other. For example, both emphasize commemorative integrity rather than 

profi t seeking and both reference the need for approved plans for investigation 

and recovery, and by competent operators. On the other hand, Dromgoole asserts 

that this agreement and a similar agreement negotiated by the UK government 

in 1989 with South Africa, pertaining to HMS Birkenhead, “are manifestly out of 

line with the whole ethos of the Convention because they provide for the recovery 

and sharing of gold (treating it as a fi nancial, rather than cultural, asset) between 

the governments involved.”90 

Second, the MOU handles the tension between continuing sovereign 

immunity and ownership of the vessels and its contents on the part of the UK 

and the rights of the coastal state (Canada) in a way that is consistent with the 

IDI’s Tallinn Resolution. Th us, the MOU recognizes Britain’s ownership of the 

wrecks and Britain maintains its sovereign immunity. Canada implicitly consents 

to both propositions. Yet at the same time, Britain recognizes that operations on 

the vessels will require the consent of Canada and the solution that the parties 

land on is to aff ord Canada control (i.e., through the consent aff orded by the UK 

under the terms of the MOU) of operations with respect to the vessels.

Th ird, the MOU is an agreement between the two governments. Th ere 

was no consultation between the Government of Canada and Inuit of Nunavut 

prior to the negotiation of the MOU notwithstanding the fact that the Nunavut 

Agreement (NA) had only been concluded several years earlier. We will return 

to this point in Part 5 of this article after examining the relevant terms of the 

Nunavut Agreement.

3.2. Th e Subsequent Bilateral Agreements

In addition to the 1997 MOU, which was negotiated before the wrecks were 

discovered, there are two recent agreements between the United Kingdom of Great 

Britain and Canada (or their ministers or agencies) dealing with the disposition of 

the ships and their contents. Th e fi rst is a Deed of Gift between the UK’s Secretary 

of State for Defence and Parks Canada91 and the second is an MOU between the 

same parties. Both are eff ective as of April 26, 2018.92 It makes sense to begin with 

the Deed of Gift since the MOU assumes the existence of the Deed of Gift and 

indeed builds upon its terms.
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3.2.1. Th e Deed of Gift

Th e Deed of Gift93 is a formal document executed under seal by the UK’s Secretary 

of State for Defence and by Canada’s Minister of Environment and Climate 

Change who is the minister responsible for Parks Canada. Th e deed is clearly 

intended to establish legal relations,94 for it contains a paragraph on governing 

law and jurisdiction stipulating that the deed “shall be governed by and construed 

in accordance with the laws of England and the Parties agree to submit to the 

exclusive jurisdiction of the Courts of England.”95 But it is equally clear that the 

deed creates legal relations as a matter of domestic law (the law of England) and 

not international law. Th is follows not only from the provisions just quoted but 

also (and yet more explicitly) from paragraph 2.2, which provides that “Th is deed 

is not, and shall not be construed to be, a public law treaty.”96

Th e deed is premised on the distinction that it makes between “Property” 

and the “Representative Sample of Objects.” Th e property that is the subject of 

the deed is defi ned as the two ships and “any objects in respect of those ships” 

other than the Representative Sample of Objects, which are exhaustively defi ned 

as “the objects listed in Annex A.” Annex A contains an enumerated list of some 

sixty-four objects or artifacts that have been recovered from the Erebus along with 

photographs of each of the items.97  

Paragraph 3.1 of the deed is the granting clause in which the UK “irrevocably 

gifts, assigns and transfers … the right, title and interest in and to the Property 

for Park’s Canada’s own use absolutely” but subject to the terms of the deed. Th e 

eff ect of excluding the representative sample of objects from the assignment and 

transfer must be that the UK maintains its ownership position with respect to 

those objects.98 

Th e principal condition imposed by the deed with respect to the property 

transferred to Canada is that for a period of eighty years “the Property may only 

be owned by the Government and the Inuit Heritage Trust.”99 Furthermore, 

there can be no sale, disposal, gift, lease, loan, bailment, or other transfer without 

the written consent of the UK. Th e prohibition does not apply to a “transfer 

within Government” (that is to say as between Canada and Nunavut) and any 

loan, bailment, or transfer of possession of any of the property to a third party 

of three years or less shall not require consent.100 Finally, and presumably given 

the diffi  culty of making promises with respect to personal property run with the 

property, paragraph 4.4 requires that in the event of a permitted transfer, the 

transferor shall “obtain from the transferee enforceable obligations which are at 

least as extensive and binding …. to prevent the Property being further transferred 

without the consent” of the UK.101
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It is not clear why the deed picks eighty years as the period within which 

the instrument seeks to restrain alienation. It seems unlikely that this was chosen 

for perpetuities since the current UK Perpetuities and Accumulations Act of 2009 

specifi es a perpetuity period of 125 years.102 A further puzzle is that the 2018 

MOU seeks to extend the restrictions on alienation beyond eighty years (see the 

discussion in the next section of this article).

In addition to the provisions dealing with the property, paragraph 5 

constitutes Canada’s waiver of “any claim to any award or compensation, in salvage 

or otherwise, in respect of the Representative Sample of Objects.” 

Th e 2018 MOU contains more elaborate provisions with respect to the 

disposition of the representative sample and it also contains additional references 

to the Inuit Heritage Trust.

3.2.2. Th e 2018 MOU

Subject to the caveat expressed above, I think that the 1997 MOU is clearly a 

treaty. By contrast, it is equally clear that the 2018 MOU is not a treaty. Th is is 

because paragraph 3 of this MOU, much like the Deed of Gift, bluntly states that 

it “is not, and shall not be construed to be, a public law treaty.” Th is is not the same 

as saying that the MOU gives rise to no legal obligations, but it must be the case 

that the instrument does not give rise to obligations under international law. 

Th e MOU adopts the same defi nitions of representative sample of objects 

and the property as are contained in the Deed of Gift. Th e MOU contains fi ve 

main groups of provisions: (1) provisions dealing with “research and recovery”; (2) 

a provision dealing with future loans of property; (3) provisions dealing with the 

representative sample of objects; (4) provisions dealing with alienation; and (5) 

provisions dealing with human remains. 

Th e provisions on research and recovery103 elaborate on the standards 

established by the 1997 MOU and incorporate by reference both the Annex to the 

UNESCO Convention (i.e., the Rules) and the standards and guidance adopted 

by the UK Chartered Institute for Archaeologists.104 

Th e singular paragraph 8 deals with future loans of the property. Canada 

agrees to future loans of the property on the request of the National Museum 

of the Royal Navy “subject to the written consent of any other owner of the 

Property.” Th is rather odd term “any other owner” seems designed to embrace the 

co-ownership interest of the Inuit Heritage Trust pursuant to the Nunavut Final 

Agreement (as discussed in Part 4.2 of this article).

Th e two paragraphs (9 and 10) dealing with the representative sample of 

objects further particularize the disposition of these objects. Paragraph 9 provides 

that the objects will be conserved and packaged to international standards by 



63Bankes  |  HMS Erebus and Terror

and at the expense of Canada and that Canada undertakes to compensate the 

UK for any damage caused by failing to observe these standards. Paragraph 10 

indicates that Canada is to transfer the objects to the National Museum of the 

Royal Navy in the UK by October 31, 2019. Canada is entitled to reimbursement 

of its reasonable costs of transporting the objects.

Paragraphs 11–14 (under the heading of alienation) are curious insofar as 

they purport to extend the conditions or restrictions on alienation contained 

in the Deed of Gift beyond the period of eighty years. Th e drafting is quite 

convoluted especially when one considers the strict legal eff ect of the conditions 

contained in the deed. Based on the clear words of the deed, the restrictions on 

alienation contained in paragraph 4 of the deed simply come to an end in eighty 

years (i.e., 2098). Of the three provisions in the MOU dealing with restrictions 

on alienation, paragraph 11 serves almost as a preambular recognition of the 

restrictions contained in the deed but paragraph 12 obliges Canada to continue to 

obtain the UK’s written consent to any alienation beyond government (i.e., Canada 

or Nunavut). Paragraph 13 similarly purports to provide that bailments and other 

similar arrangements for no more than three years do not require consent (as in 

the Deed of Gift),105 and Paragraph 14 also seeks to extend Canada’s obligation 

to require of a transferee, in any such situation, to undertake not to further 

alienate the property without the UK’s consent. In sum, the evident eff ect of these 

provisions is to continue to require Canada to obtain the UK’s consent (subject to 

the same types of exceptions contained in the Deed) after the eighty year period 

and indeed with no apparent time limit in mind.

Th e fi nal set of substantive provisions (paragraphs 15–17) is grouped under the 

heading “Human Remains” although paragraph 17 seems to speak more generally 

insofar as it provides that Canada will keep the UK “appraised on a regular basis 

of developments relating to the recovery of the Property.” Paragraphs 15 and 16 

of the 2018 MOU draw upon paragraph 5 of the 1997 MOU. Th us, paragraph 15 

provides that Canada will “seek to ensure” that anybody dealing with the property 

“will treat reverently, and refrain from disturbing or bringing to the surface, any 

human remains ….” Paragraph 16 indicates that if remains are recovered they will 

be reinterred with proper respect and reverence in accordance with the principles 

contained in a UK guidance document or equivalent Canadian guidance.106 

Analysis of human remains should only occur as part of a planned program of 

research that has some “realistic prospect of producing useful knowledge.”107

We can now return to the legal status of the MOU. We know that the MOU 

is not an agreement or a treaty within the international legal system, but it may 

well still be a binding agreement within either of two potentially applicable legal 

systems—i.e., English law or Canadian law. In the case of the Deed of Gift, 

the parties clearly made an election to provide that any issues pertaining to the 
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interpretation or application of that instrument should be subject to the law of 

England and the jurisdiction of the English courts.108 For some reason, the same 

parties to the MOU, in an instrument that became eff ective on the same date, did 

not make the same express election or even an opposite election (i.e., subject to the 

law of Canada—or a particular province or territory—and the jurisdiction of the 

Canadian courts). In eff ect, in this case the parties deliberately chose to be silent. 

In order to defi nitively solve the question as to whether the MOU gives rise 

to enforceable legal obligations we would fi rst have to resort to principles of the 

confl ict of laws in order to assess what would be the governing or applicable law. 

To do that we would have to consider the forum in which the issue arose as well 

as the various connecting factors.109 But in this case we can take a shortcut since 

we can assert with some confi dence that the rules with respect to the creation of 

a contract (and in particular the intention to create legal relations) are essentially 

the same in both common law Canada and England (and indeed there is much 

common ground on the similar question with respect to the law of treaties that we 

have already considered).110

In this case the MOU contains mutual promises and undertakings (although 

generally expressed in terms of “will” rather than the more mandatory “shall”) 

and concerns legal questions, including such issues as the standard of care for 

packaging the representative sample of objects, liability for breach of that duty, 

and reimbursement for reasonable costs. I fi nd it hard to believe that should one 

of the parties choose to sue in either jurisdiction on one of these obligations, that 

a competent court would accept as a defence that there was no intention to create 

legal relations whether the matter was considered under the laws of England or 

the laws of a common law province or territory.111 In sum, my preliminary view 

is that the MOU would be held to be a binding contract if the issue were to be 

litigated in either Canada or England.

3.3. Conclusions with respect to the Bilateral Agreements

Th ere are now three bilateral agreements between Canada and the UK with 

respect to the Erebus and Terror. Th e principal purpose of the 1997 MOU is to set 

out the modalities under which the UK would consent to operations by Canada 

on the wrecks. Th e principal purpose of the Deed of Gift is to transfer the UK’s 

ownership interest in the vessels and their cargoes to Canada and to except out 

of that transfer the representative sample of objects. Th e UK has a continuing 

property interest in these objects and Canada has a duty to transport them to the 

UK. Both the Deed of Gift and the 2018 MOU seek to impose conditions on 

Canada with respect to the alienation of the property. 
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Th ere is a surprising diversity in the legal status of the three agreements. 

In my view: (1) the 1997 MOU is binding as a matter of international law (it 

is eff ectively a treaty); (2) the Deed of Gift is not a treaty but the gift and the 

conditions associated with the gift are binding under the laws of England; and 

(3) the 2018 MOU is not a treaty but is likely a contract whether that were to 

be determined under the laws of England or under the laws of a common law 

province or territory.

 

4. Domestic Law
Th e wrecks of the Erebus and Terror are located within Canada’s internal waters, 

in Wilmot and Crampton Bay and Terror Bay respectively,112 within the territory 

of Nunavut113 and within the Nunavut Settlement Area under the terms of the 

Nunavut Agreement between the Inuit of Nunavut and Canada.114 Th e following 

sections deal with the treatment of the wrecks as a National Historic Site in 

Canadian law as well as the applicable provisions of the Nunavut Final Agreement.  

4.1. Recognition and Protection as a National Historic Site

Th e site commemorating the loss of the Erebus and Terror was fi rst recognized in 

Canadian law in 1992 as a National Historic Site (or place) under the terms of the 

Historic Sites and Monuments Act,115 well before the precise location of the wrecks 

was known. Th e opening words of the formal Description of the Historic Place in 

the designation would be almost comical if the loss of vessels and life were not so 

tragic: “It is believed that the site is located somewhere in the Canadian Arctic ….”116 

Designation as a National Historic Site under this Act serves commemorative 

purposes but it does not itself confer any particular legal protection for the site. 

Hence, with the discovery of fi rst the Erebus, and then the Terror, it became 

necessary to take some protective measures.

Th e fi rst such step was to amend the National Historic Sites of Canada Order 

to include the site in the Schedule along with a 10 km by 10 km areal designation 

to encompass the site of the Erebus in 2015.117 Th is was followed by a subsequent 

amendment in 2017 to include a somewhat smaller area around HMS Terror.118 

Unlike site recognition under the Historic Sites and Monuments Act, the National 

Historic Sites of Canada Order is a regulation under the terms of the Canada 

National Parks Act119 and thus comes with some teeth insofar as it makes certain 

sections of the Canada National Parks Act applicable to the site120 and allows the 

National Historic Parks General Regulations121 to apply. In addition, it allows more 

specifi c orders to be made—in this case a Superintendent’s Order establishing a 

restricted area and activities.122 With the exception of access by Nunavut Inuit to 

exercise harvesting rights under the Nunavut Agreement, the Superintendent’s 
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Order provides that no person may access the site or engage in various activities 

including archaeological activities, and anchoring and diving, without the written 

authorization of the superintendent.

Designation under the National Historic Sites of Canada Order provides the 

principal protection aff orded to the sites and the two vessels and their contents 

under Canadian law.

4.2. Th e Nunavut Agreement

Th e Nunavut Agreement is a land claims agreement within the meaning of s. 35 

of the Constitution Act, 1982, and is therefore constitutionally protected.123 Th e 

Agreement confi rms Inuit harvesting rights throughout the Nunavut Settlement 

Area (NSA), recognizes Inuit land ownership interests, and also establishes a 

series of co-management bodies dealing with such matters as wildlife, land use 

planning, and project impact assessment and review. Th e Agreement also contains 

provisions dealing with the creation of new parks and conservation areas as well 

as archaeology. Th e NSA includes large marine areas as well as terrestrial areas 

and most of the provisions of the Agreement apply to these marine areas as 

well as to the land. Th ere are at least two elements to the Agreement that are 

signifi cant in relation to ascertaining the legal regime that applies to the wrecks of 

the Erebus and Terror. Th e fi rst are the provisions of the Agreement dealing with 

conservation areas. Th e decision(s) to amend the National Historic Sites of Canada 

Order under the Canada National Parks Act triggers the application of Article 9 

of the Agreement dealing with the creation of new conservation areas, including 

a requirement that Canada negotiate an impact and benefi t agreement with the 

designated Inuit organization. Th is in turn has implications for both Article 11, 

Land Use Planning and Article 12, Impact Review. Th e second element is that the 

wrecks and their contents constitute archaeological sites and specimens within the 

meaning of Article 33 of the agreement dealing with archaeology. Th e following 

sections examine each of these elements.

 

4.2.1. Th e Conservation Area Provisions of the Nunavut Agreement

Article 9 defi nes “Conservation Area” to mean all existing Conservation Areas 

listed in a schedule as well as new areas “when established under legislation.”124 

Article 9 references a number of diff erent types of conservation areas including 

National Historic Sites. Th e decision(s) to add the sites protecting HMS Erebus 

and then HMS Terror to the Order are suffi  cient to make these sites conservation 

areas for the purposes of the Agreement. Th is has several important and practical 

consequences. Th e fi rst is that it triggers a duty on the agency responsible for the 

initiative to enter into good faith negotiations for the purposes of concluding an 
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Inuit Impact and Benefi t Agreement (IIBA) with respect to the “Conservation 

Area.” Such an IIBA “shall include any matter connected with the proposed 

[conservation area] that would have a detrimental impact on Inuit, or that 

reasonably confer a benefi t on a Nunavut-wide, regional or local basis.”125 Th e 

Agreement contemplates that an IIBA should ordinarily be concluded prior to 

the establishment of a conservation area, but s. 9.4.1 allows that in the case of an 

emergency an IIBA might be “concluded forthwith upon, rather than prior to, the 

establishment of the protected area.”126 

Th e Regulatory Impact Analysis Statement (RIAS) for the fi rst amendment 

to the Historic Sites Order for HMS Erebus specifi cally relied on the need for 

protection on an urgent basis while at the same time emphasizing that Canada 

was committed to fulfi lling its obligations under the Agreement.127 Th e RIAS 

for the second amendment (to include HMS Terror) noted that the relevant 

Designated Inuit Organization (the Kitikmeot Inuit Association, i.e., the Inuit 

counterparty to the proposed Inuit Impact and Benefi t Agreement, IIBA) 

had indicated that a single IIBA should be negotiated for both sites and that 

Kitikmeot Inuit Association and the community of Gjoa Haven both supported 

the swift extension of protection to the site of HMS Terror.128 As of the time 

of writing the parties have yet to conclude the terms of an IIBA. Until then, 

the Franklin Interim Advisory Committee—composed of community members 

and representatives from the Kitikmeot Inuit Association, Inuit Heritage Trust, 

Government of  Nunavut,  and the heritage and tourism industry—has been 

advising on the management of the wrecks.129

A second related implication of the designation is that a conservation area 

is to be co-managed between government and Inuit, and a joint planning and 

management committee established.130

A third related implication is that since Articles 11 and 12 of the Nunavut 

Agreement apply to conservation areas, a proposal or initiative for a new 

conservation area requires a conformity review under the land use planning 

provisions (although once the Historic Sites Order is amended Article 11 ceases to 

apply)131 and potentially under Article 12 as well. Th ese provisions are elaborated 

on in sections 163–183 of the Nunavut Planning and Project Assessment Act.132 

While the 2015 amendment to the National Historic Sites of Canada Order does not 

seem to have occasioned a referral to the Nunavut Planning Commission and the 

Nunavut Impact Review Board (NIRB), this procedure was followed for the 2017 

amendment to include the site of the Terror. Th e Nunavut Planning Commission 

concluded that the proposal was not subject to the terms of any applicable plan 

(i.e., there is no plan in eff ect for this part of the Nunavut Settlement Area) and 
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referred the proposal for screening by NIRB.133 NIRB’s screening report concluded 

that the project did not require further review although NIRB did recommend 

attaching some terms and conditions.134

4.2.2. Th e Archaeology Provisions of the Agreement and Related Regulations

Archaeological activities within Nunavut are governed by a combination of 

Article 33 of the Agreement and the Nunavut Archaeological and Palaeontological 

Sites Regulations135 passed pursuant to s. 51 of the Nunavut Act.136 Th e two are 

interrelated insofar as Article 33 of the Nunavut Agreement contemplated that 

government would develop policy and legislation on archaeology within the 

Nunavut Settlement Area with the participation of the Inuit Heritage Trust 

(IHT), the creation of which was called for by Part 4 of Article 33.137 

All of the trustees of the Inuit Heritage Truste are appointed by Nunavut 
Tunngavik Incorporated (NTI)—three on the nomination of the regional Inuit 

organizations and one directly by NTI.138 Part 5 of Article 33 outlines the elements 

of a permit system for regulating archaeological activities and the Nunavut 

Archaeological and Palaeontological Sites Regulations139 give eff ect to those ideas. 

Article 33 applies to the marine areas of the Nunavut Settlement Area and the 

regulations apply to “all lands and waters in Nunavut” other than lands within a 

national park or lands set aside as an historic site under the Canada National Parks 

Act. Th e regulations require that no person shall engage in archaeological work 

without a Class 1 or Class 2 permit, which is to be acquired from a “designated 

agency.” Th at term is defi ned in the Nunavut Agreement to refer to any one of a 

number of diff erent agencies including Canadian Parks Service and the Canadian 

Museum of Civilization, and the same term is used in the regulations. However, 

as a matter of practice, the regulations are administered by the Heritage Division 

of the Nunavut Department of Heritage and Culture.140

It follows from this that Parks Canada’s original work to identify the sites 

of the wrecks ought to have been permitted under these regulations. However, 

these regulations ceased to apply once the sites were listed in the National Historic 

Sites of Canada Order. From that time forward the relevant regulations are the 

National Historic Parks General Regulation and specifi cally s. 3, which creates a 

prohibition and permit scheme for historical resources within a national historic 

site (formerly known as a national historic park).141

As noted above, Article 33, Archaeology, is one of the articles of the Nunavut 

Agreement that applies to the marine areas of the Nunavut Settlement Area.142 

Th e sites of the wrecks, and the vessels and their contents, constitute, respectively, 

archaeological sites and archaeological specimens:
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“archaeological site” means a site or work within the Nunavut 
Settlement Area of archaeological, ethnographical or historical 
importance, interest or signifi cance or a place where an 
archaeological specimen is found, and includes explorers’ cairns; 

“archaeological specimen” means an object or specimen found in 
an archaeological site of archaeological, ethnological or historical 
importance, interest or signifi cance and includes explorers’ 
documents;

While is it perhaps the case that the principal concern of Article 33 is with the 

archaeological record of Inuit, the express references to explorers’ cairns and 

documents confi rms that the Article also has broader concerns. Indeed, the 

interconnection between the lives of Inuit and of early explorers is expressly 

acknowledged in the rationale contained in the Regulatory Impact Analysis 

Statement for the 2017 Terror amendment to the Historic Sites Order.143

Part 7 of Article 33 deals with title to archaeological specimens and Parts 7 

and 8 together deal with the disposition of those specimens. As for title, s. 33.7.1 

provides that Government and the Trust “shall jointly own” all archaeological 

specimens found in the NSA unless they are public records, the private property 

of any person, or “within areas administered by the Canadian Parks Service.” Once 

again, the exception is somewhat disconcerting. At the time of their discovery the 

sites of the two wrecks were not under the administration of Parks Canada. Th ey 

only fell under the administration of Parks Canada when the National Historic 

Sites of Canada Order was amended—initially in 2015 and then again in 2017.

While that may have created some uncertainty as to title, as a matter of fact 

the parties (i.e., the Government of Canada and the Trust) have agreed that Parks 

Canada and the Trust will become joint owners of all the artifacts from the two 

vessels—other than those excepted out of the UK’s Deed of Gift.144 Th e parties have 

recently (April 2019) concluded an MOU “detailing how the two organizations 

will work together to protect, study, conserve and share” these artifacts.145 

As for the disposition of specimens, there are several rules. First, both the 

Designated Agency and the Trust must jointly consent to any long-term alienation 

of any archaeological specimen found in the NSA.146 Failing agreement, the 

matter may be referred to dispute resolution.147 Second, unless the specimen is 

found on Inuit-owned land, the Designated Agency shall determine disposition 

of the specimen148 but in doing so shall endeavour to dispose of a maximum 

number of specimens to institutions, such as the Inuit Heritage Trust, within the 

Nunavut Settlement Area.149 Th ird, the IHT is entitled to request possession of 
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any specimens found in the NSA from any federal or territorial agency and such 

agency may not refuse such request unless one of the listed conditions is met (e.g., 

the Trust would be unable to maintain the specimen without risk).150

4.2.3. Conclusions with respect to the Nunavut Agreement

As this analysis shows, the Nunavut Agreement is an important part of the legal 

regime pertaining to the wrecks of the Erebus and Terror. Designation of the 

sites of the wrecks under the terms of the National Historic Sites of Canada Order 

requires Parks Canada to negotiate an Inuit Impact and Benefi t Analysis with 

the Kitikmeot Inuit Association. While that IIBA is still a work in progress, it is 

anticipated that it will provide important economic opportunities, especially for 

the community of Gjoa Haven (Uqsuqtuuk)—including opportunities associated 

with the conservation and display in the community of artifacts recovered from 

the wrecks.

5. Concluding Observations
I remarked at the outset that the voyages of the Erebus and Terror occurred at a 

particular moment within the evolution of Empire. Th e vessels became trapped 

in Inuit territory caught in a time warp and a particular geography that has been 

through several geopolitical transformations; claimed by the Imperial Crown 

as territory, transferred to the Dominion of Canada (all without the consent of 

Inuit), and ultimately emerging as the separate territory of Nunavut within the 

Confederation of Canada. Th roughout these changes the Indigenous peoples of 

the territory maintained their interests in these lands and waters and maintained 

their world view with respect to these territories.

Any consideration of the legal status to be accorded to these vessels 

therefore involves refl ections on intergenerational or intertemporal law as well 

as intersocietal law.151 Diff erent generations and diff erent societies have left their 

marks in relation to the legal rules that apply to the Erebus and the Terror. Th is 

article has attempted to map the most important marks and legal claims. It is 

perhaps particularly signifi cant that the end of the period covered by the article 

culminates with a moment of recognition, compromise, and deep irony. Th is is 

the moment when the Imperial Crown, having long-maintained its ownership 

interest in the vessels and cargoes of the Erebus and Terror, quit claims those 

interests to Canada. Canada in turn recognizes the legal claims embedded in the 

Nunavut Agreement, an intersocietal agreement, and thus vindicates an Inuit 

interest in these vessels as a symbol of both the principle of continuity as well as a 

symbol of an intercultural and intersocietal interest in these vessels of the colonial 

project of discovery. 
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