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Drawing upon the Wealth of Indigenous Laws 
in the Yukon 

Darcy Lindberg*

Abstract: As there is a collective renaissance1 in the recognition of Indigenous 
legal traditions and laws in Canada, this refl ection focuses on a “constitutive” 
approach that non-Indigenous Yukoners can take to law making, in that it 
explores how the constitutive practices and institutions of Yukon First Nations 
can be utilized to inform both lawyerly approaches to First Nations law and 
the interactions of the non-Indigenous Yukon public with Indigenous laws. This 
refl ection explores this in two ways: 1) the necessity to view the constitutive 
and legal practices of Indigenous communities from a broad, normative lens; and 
2) how a normative approach provides different fruitful approaches to accessing, 
understanding, and drawing upon Indigenous laws. 
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When I fi rst travelled to the Yukon in 2013, it was impossible not to be wide-

eyed as I moved north through broad valleys along the Alaska Highway. It was the 

vastness of these corridors that had not only my mind alight, but my legal curiosity 

as well, as I knew that these valleys held law—were storied with it—as the land and 

waters held the legal traditions of the Indigenous nations whose territories I was 

travelling over. When I fi nally arrived in Whitehorse and settled into my articling 

work, I was prepared for my study of law to be widened in a less conventional 

manner. As my travel up suggested, my legal study broadened into observations 

of the plurality of legal systems operating within the territory. In the offi  ce, I was 

mainly thick into territorial and federal law, while I spent the long evenings that 

fi rst summer out on the lands and waters surrounding Whitehorse, out into the 

jurisdictions of the local nations. 

So my work did not fi nish in the offi  ce. As a Plains Cree visitor to these lands 

and waters, I had obligations to the Indigenous nations’ laws and legal traditions 

whose territory I was travelling upon. Th is plurality was, of course, not tidily 

demarcated. Th e law practice where I worked was enriched by Indigenous legal 

traditions overlapping into the four corners of traditional private practice, while 

the land and waterscapes within traditional territories of Yukon First Nations, 

whether by imposition or agreement, were marked by territorial or federal law. 

Th e hard work of reconciling legal orders is rooted in communication. With 

the “renaissance” of Indigenous legal traditions within Canada, First Nations 

are dealing with common challenges of how to address the imposition of law 

on the social, economic, legal, and spiritual lives of Indigenous peoples, while 

ensuring the legal ordering of their communities is recognized and understood 

by non-Indigenous peoples.2 Th e jurisdictional spaces negotiated through the 

Final Agreements and Self-Government Agreements (SGAs) in the Yukon 

have provided the particular challenge of immediacy (in that First Nations are 

generally under pressure to create legislation) to hold up Indigenous laws and 

legal traditions. As there is a natural tendency for First Nations to scaff old the 

jurisdictional territory outlined in the SGAs through legislation, this raises 

conceptual questions about the utility of enacting First Nation legislation that 

mimics federal and/or territorial legislation. While there are certainly large 

benefi ts from such codifi cation, there are dangers of simply reproducing law the 

imposition of which has historically harmed or adversely positioned First Nations. 

Connected to this, there is a signifi cant challenge in utilizing, reforming, adapting, 

or transforming Indigenous principles, laws, procedures, processes, teachings, and 

pedagogies into legislation, regulations, or directives. It is the second of these 

challenges that the rest of this article is concerned with. I argue that, as lawyers, 
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we have a duty to engage with Indigenous laws through a constitutive approach. 

Th at is, we should encourage and facilitate the raising up of Indigenous legal 

traditions through an examination of constitutionalism in a broad sense.  Th is 

refl ection introduces Indigenous constitutional and legal theories that broaden 

our conceptions of law and constitutionalism, and examines how these can inform 

approaches to Indigenous legal traditions. 

Indigenous Constitutional Philosophies and Th eories
I am basing this refl ection on the following theory of constitutionalism. While the 

general reader may be more familiar with “constitutionalism” in a Canadian political 

context, with a constitution comprised of formal and informal understandings like 

agreements located in founding texts and unwritten time-worn conventions, specifi c 

Indigenous constitutions draw from their particular lifeworlds.3 For example, I 

consider the constitutionalism of my home nation (the nêhiyawak, or Plains Cree 

peoples) as encapsulating a totality of ideals, principles, and aspirations arising out 

of the ontologies and epistemologies that further a shared understanding of what 

it means to be nêhiyaw.4 Th is totality is held collectively and can neither be fully 

understood or directed by an individual. It is also never fi xed; as social and legal 

norms continue to be transformed through contestation and shifting agreements 

amongst society members, so does nêhiyaw constitutionalism. Th e decentralized 

political and legal structure of the nêhiyawak (a governance feature shared by 

other First Nations) means that other institutions (rather than central enactments 

and proclamations) are instrumental in carrying out and teaching constitutive 

principles.5 Beyond written texts6 or customary practices,7 the epistemological 

and ontological underpinnings of constitutional principles lie within narratives,8 

songs,9 artistic renderings,10 ceremonies,11 spiritual and place names,12 kinship 

models,13 bundles, 14 and language.15 Like in all polities, there are diff erences in 

opinion on the nature of nêhiyaw constitutionalism, and what belongs within its 

constitutive tradition.16 Th ese contestations of what is constitutional principle and 

ultimately law are vitally important to our legal traditions. Th ey are necessary for 

law to maintain its legitimacy to its citizenry. 

Th e relationship between the normative constitutional practice within 

nêhiyaw societies and formal, written, declarative constitutionalism—where the 

norms serve as a foundation for a written constitution to arise from—is shared by 

other Indigenous societies and nations.17 As I am not a member of a Yukon First 

Nation, I have refrained from commenting or speculating on particular forms of 

constitutionalism practised by individual nations. Many self-governing Yukon First 

Nations have formalized their constitutional norms within written constitutions. 

In the face of written constitutions, it is important to remember the written form 
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is a refl ection of a broader constitutionalism. A broad constitutionalism shou ld 

ring familiar even for the reader who is only familiar with Canadian state law and 

constitutionalism, as the broad foundations for Indigenous constitutions is also a 

characteristic shared by Canadian constitutionalism. For example, in considering 

the question of whether Quebec could unilaterally secede from Canada in Reference 

Re: Secession of Quebec [1998] 2 SCR, the Supreme Court of Canada notes that: 

Th e Constitution is more than a written text. It embraces the 
entire global system of rules and principles which govern the 
exercise of constitutional authority. A superfi cial reading of 
selected provisions of the written constitutional enactment, 
without more, may be misleading. It is necessary to make a more 
profound investigation of the underlying principles animating 
the whole constitution, including the principles of federalism, 
democracy, constitutionalism and the rule of law, and respect for 
minorities. Th ose principles must inform our overall appreciation 
of the constitutional rights and obligations…18

So a practitioner who is unfamiliar with the constitutive institutions and practices 

of a particular First Nation should consider the constitutions of self-governing 

Yukon First Nations to be broader than the written documents. Th e urgency the 

Supreme Court of Canada impresses upon us in our consideration of Canadian 

constitutionalism, that “[i]t is necessary to make a more profound investigation of 

the underlying principles animating the whole constitution,” is no less urgent in 

our examinations of Indigenous constitutions.19

Further, the broad foundation of Canadian and Indigenous constitutions 

highlights a plurality of the constitutive practices of Indigenous peoples in the 

Yukon. It also provides potential for non-Indigenous Yukoners to embrace and 

better understand Indigenous constitutive and legal practices. As John Borrows 

states, the Canadian constitution is:

An open ended—perpetual work in progress, a living tree. It is 
comprised of various written texts, an assortment of established 
conventions, and a diverse array of oral traditions. It is an open-
ended marriage, polyandrous in many ways, allowing for multiple 
partners. It even has rules that contemplate divorce. In many 
respects, Canada’s constitution is a fl uid arrangement, and many 
people seem to like it that way.20
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Canadian constitutionalism is tangle-rooted—while not fully realized in 

formal constitutional forums, the infl uence of Indigenous constitutions on 

Canadian constitutionalism should make it even moreso. Th e diverse potential 

of constitutional pluralism in Canada through further recognition of Indigenous 

constitutional orders challenges “the conventional court-centric view of early 

constitution-making in Canada [that] has concentrated on formal British Imperial 

instruments.” 21 

Th e deepening written articulation of the common law and increasingly 

technocratic nature of the Canadian legal system is further obscuring the unwritten 

and oral traditions of the Canadian constitution.22 Th is further industrialization 

provides us with “false constitutional limits.”23 As Borrows explains: 

“[t]he composite nature of Canada’s constitution has made it 
simultaneously easier and more diffi  cult to create greater space for 
Indigenous governance. Unfortunately, since the entrenchment of 
Aboriginal and treaty rights in Canada’s constitution, it has been 
harder for Indigenous peoples to throw off  false constitutional 
limits.”24 

In a similar manner, the written constitutions of the eleven self-governing 

Yukon First Nations raise the danger of false constitutional limits—that all the 

constitutive practices and norms of a Yukon First Nation are expressed wholly 

within its respective written constitution. Th e formalizing of Indigenous law 

in written law and constitutions overemphasizes written law’s authority. Th is 

overemphasis provides an environment where legal practitioners (lawyers, judges, 

students, and academics alike) are the most comfortable. Th ere is a natural tension 

for practitioners who engage with Indigenous legal traditions to produce work 

that is understood by a non-Indigenous public but also is faithful to their nation’s 

understanding of constitutions, law, and culture. Th e increasing formalization of 

legal traditions provides a false resolution of this tension. Returning to the tensions 

between legal orders I introduced at the start of this commentary, a recognition 

of the law’s normative roots—that it is a society’s practice of living, contesting, 

and ultimately agreeing on how to coordinate their lives with each other—as the 

necessary scaff olding that gives declarative law its foundation, will deeply aid the 

practitioner who engages with Indigenous legal traditions. 
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From Constitution to Specifi c Laws: Methods to Engage with Indigenous 
Constitutionalism
Taking this normative constitutional approach, I avoid speculating on the 

existence of bright lines that demarcate what separates a law versus a social 

practice or norm, a muddy discourse that may be unresolvable.25 In saying this, 

I do not wish to overrepresent the normative aspect of Indigenous legal orders 

and constitutionalism. Positivistic law and norms (written and declared law) are 

undoubtedly prevalent and in many situations the most effi  cient use of law in the 

ordering of aspects of Indigenous societies. Written constitutions and legislation 

have been utilized by Indigenous communities for centuries.26 Th ey are an integral 

tool for centering the governing structures and rights of citizens within Indigenous 

nations through formal text.27 Written constitutions also enshrine fundamental 

human rights for citizens within their central governments.28 Th e further formal 

democratization of Indigenous nations has relied upon structures that have 

increased the authority of elected or recognized leaders and centralized it with 

them. However, as I have advocated above, the avenues that lawyers must engage 

in Indigenous legal traditions must be necessarily normative. Th e jurisdictional 

space that the Self-Government Agreements may hold for Yukon First Nations 

creates a tension between enacting legislation while maintaining laws and legal 

processes that are faithful to First Nations’ respective epistemologies. 

Engaging in the normative fi eld to source laws is a monumental task, 

especially for legal practitioners who are trained and experienced in state legal 

practices. While I will briefl y explore methods of engagement below, I note that 

much of this work does not need to be carried by—and considering the resources 

it takes for Indigenous communities to utilize lawyers, in many cases should 

not be done by—the traditional law fi rm. It is trite to say that the practice of 

Indigenous legal traditions has been ongoing since time immemorial within 

Indigenous communities. Th ere have always been legal practitioners, teachers, 

and legal knowledge holders within communities. Th ere are internal methods 

for raising up Indigenous legal orders that are not listed below. However, one 

fruitful avenue for Indigenous nations to hold up their laws has been to engage 

in research through academic means. Scholarly research has provided Indigenous 

communities with help in standing up their laws in a more appropriate and cost-

eff ective manner than a law offi  ce traditionally can. Utilizing the work of Hadley 

Friedland, I will briefl y explore some of the methodologies that academic and 

research institutes utilize to engage in this supportive work.29 My brief survey will 

include the following avenues toward Indigenous law and constitutionalism: (1) 

the linguistic approach; (2) the source of law approach; and (3) a storied approach.
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Th e Linguistic Approach: Th ere are various advocates of using Indigenous 

languages as a method to articulate Indigenous legal principles and traditions. 

For example, Anishnaabe jurist Matthew Fletcher, who currently sits as a tribal 

court judge, advocates a linguistic approach to apply Indigenous legal principles 

in tribal court cases in the United States.30 Th e linguistic method involves the 

identifi cation of “an important and fundamental value” held by an Indigenous 

nation that is “identifi ed by a word or phrase in a tribal language” and to recognize 

this word as a primary principle.31 Th is principle is then applied to a secondary 

rule “as necessary, to harmonize outside (positivistic) rules to the tribe’s customs 

and traditions.”32 

Dual challenges with any linguistic approach are accessibility and translation. 

To overcome these challenges, a linguistic methodology requires deep knowledge 

within a community. Th us, it also requires either a deeper relationship (or 

commitment to a deep relationality) from a practitioner or researcher to use 

language as legal resource.

 

Source of Law Approach: John Borrows developed this approach to address 

the colonial tendency to view legal actions taken by Indigenous people as merely 

“customary” in nature.33 Borrows links Indigenous laws to fi ve original locations: 

sacred, natural, customary, deliberative, and positivistic sources. Although 

it may not be a complete response to the challenge of accessing law beyond 

positivistic forms, Borrows’s sources of law provide a rich conceptual avenue for a 

practitioner or researcher to orient themselves in their questions about Indigenous 

communities. Particularly, Indigenous citizenries maintain strong links between 

ceremonial practices and legal norms.34 Relationships to non-human beings and 

things are often formalized through law.35 On-the-land learning is an integral 

pedagogical tool for sourcing law from the ecological world.

Indigenous communities rely upon both historical and contemporary 

deliberative processes to make law. Finally, as mentioned above, positivistic 

processes are an integral part of all Indigenous legal ordering in the Yukon. While 

an approach through these sources of law can still face the same challenges that 

the linguistic approach presents regarding accessibility and translation, it provides 

broad avenues that allow a practitioner to consider social practices they may 

otherwise ignore. Th is approach links to the areas where Indigenous laws may 

reside, which I listed earlier. 
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Storied Approaches: Using stories as a resource to access legal principles within 

Indigenous communities and nations is a historical practice. It also has become the 

favoured practice for academic institutions. A couple of methods that have arisen 

from this work are highlighted here. Th ere is an approach that relies upon on a story 

to be interpreted for its legal processes and decisions. Much like the source of law 

approach, a community connection may provide an ample background immersion 

to identify law within a single case, but a deeper knowledge of a community allows 

for a researcher to fully identify areas of law within a single story. 

A critique of using a single story is the lack of interpretive limits.36 As 

Friedland states, “there must be some way to recognize legitimate boundaries 

for interpretative arguments to take place within.”37 She acknowledges that a 

deep knowledge of a community may resolve this challenge, as an interpreter 

with this knowledge may be “operating within implicit interpretive limits … due 

to ... particular deep cultural knowledge” and “access to family and community 

connections” in their interpretation.38 Th e adapted case-brief method, an approach 

favoured by the University of Victoria’s Indigenous Law Research Unit, addresses 

this concern by relying upon an analysis of many stories to identify and restate 

legal principles. It also relies on the multiple analyses to immerse the researcher 

within the stories of a community. Th rough this immersion, the researcher will 

see trends of the normative practices of a community, leading to a thicker frame 

of legal analysis. Th is methodology may only require the use of publicly accessed 

knowledges, and may only require light relationality. 

While taking a storied approach is the most accessible avenue (given the 

amount of published narratives from Indigenous nations), this is challenged by the 

danger of interpretation unmoored from how a principle contemporarily informs 

how Indigenous societies coordinate the lives of their citizens. In order to alleviate 

this danger, it is necessary that any analysis of stories be presented and reviewed 

by the citizenry to whom the stories belong. 

Conclusion
Working through the potential confl icts that the overlapping operation of 

common law and Indigenous legal practices create provides an opportunity 

for non-Indigenous Yukoners to access, understand, and walk in a correct way 

toward Indigenous legal traditions. Th is is a substantive form of reconciliation. It 

is beyond the refl ection off ered in this commentary to speculate on the futures of 

Indigenous legal ordering in these spaces in the Yukon. However, the political and 

legal arrangements between Yukon First Nations and the federal and territorial 
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governments provide a unique opportunity (in relation to the rest of Canada) 

for non-Indigenous Yukoners to observe, acknowledge, and respect Indigenous 

laws and legal traditions. Th e Yukon is in an inherently unique and advantageous 

position to consider and take up the wealth of legal traditions in the territory, 

due to the close relations of Indigenous and non-Indigenous lifeworlds in the 

territory. In my brief experiences with the Yukon legal community as well as with 

the Territorial Court and Supreme Court, there is an implicit understanding of 

this plurality, and how contextualizing judicial reasoning within this plurality 

strengthens relations as a whole. Th e approaches outlined in this commentary are 

only a reference point for non-Indigenous Yukoners and legal practitioners in the 

territory to further draw upon the wealth that the plurality of legal systems in the 

territory provide. 
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